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A Critical Comparison of the Truth Commissions of South Africa, Guatemala and Sierra Leone

The Twentieth Century was, by any measure, the most violent and sanguinary in history. Across the world, civil wars
erupted and brutal regimes arose as rival, often ethnic groups fought to fill the power vacuums created by the onset
of decolonisation and the end of the Cold War. Yet over the last thirty-five years much of the developing world has
experienced what Samuel Huntington famously, if inaccurately, called the ‘third wave’ of democratisation.[1] Nations
that had hitherto been governed by despotic regimes or had experienced civil war began the uneasy transition
towards liberal, ‘Western’, democracy. One ripple effect of this third wave has been a paradigm shift in the way these
newly democratic states choose to deal with the national atrocities and human rights violations that occurred under
the former military or political regimes. Whilst these new democratic states inevitably want to move on from the
horrors of the past, as well as cement their positions as the new, legitimate forms of government, there has been an
increased recognition of the need to properly confront past human rights violations in order that understanding and
closure can be achieved on both an individual and national level. Only then can a country move forward towards a
sustained peace.[2] This desire has formed the basis of the idea of a truth commission.

This discussion will focus on a critical comparison of the South African Truth and Reconciliation Commission, the
Guatemalan Commission for Historical Clarification and the Sierra Leone Truth and Reconciliation Commission.[3]
With regards to this mechanism for transitional justice, there are only two things scholars agree on; the impossibility
of producing a single, transposable model for future truth commissions, and, in spite of this, the need to endeavour
towards this end. In such light, this study will look at several key aspects of these commissions in order to attempt to
establish whether the adoption of certain elements over others enabled these truth commissions to have a greater
impact with regards to their titular mandate. However, this mechanism for achieving transitional justice must briefly
be viewed within the context of the failures of the two main alternatives to this approach.

1.1 Truth Commissions — An Alternative to Retributive Criminal Trials

Truth commissions, as they are collectively known, offer a ‘third way’ between the use of the domestic judicial system
that sacrifices a deeper knowledge of the events in favour of the politically-appealing retributive justice, and a policy
of blanket amnesty that sacrifices justice without the guarantee that perpetrators will reveal the truth.[4] The infamous
Nuremburg Trials are illustrative of the numerous inadequacies of criminal courts in dealing with the social,
psychological and anthropological impact of such endemic human rights violations. In pursuing retributive justice, the
plight of the victims is of secondary importance, being considered only insofar as their testimonies help lead to the
convictions of the regimes’ perpetrators. Moreover, an authoritative historical account of the period under scrutiny is
never achieved.[5] Even in countries that have managed to retain a strong, impartial judicial system, which is seldom
the case, the chances of successful prosecution are slim. As Chapman and Ball note, ‘even in the case of Nazi war
crimes, fewer than 6,500 of the 90,000 cases brought to court resulted in convictions’.[6] In the case of the 1994
Rwandan genocide, ‘authorities admitted that at the present rate of prosecutions, Rwandan courts would take 150
years to try all the suspects’.[7] Trials do not offer practical provisions for the victims in terms of reparations, and they
make no suggestions for institutional change that could mitigate against the possibility of further atrocities occurring
in the future. The procurement of truth, let alone justice or national reconciliation, is seldom achieved by such means,
and the wounds inflicted upon societies are left untreated.[8]
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The importance of gleaning the truth and creating an objective history of past horrors has led some commentators to
suggest that a policy of ‘let bygones be bygones’ should be pursued. Impunity for the perpetrators in return for
information pertaining to, for example, the location of mass graves, and the lack of criminal justice that results from
such impunity, is a price worth paying. Yet this position has faced even more criticism than has the use of criminal
courts. Amputees from Sierra Leone’s civil war, no longer able to work to support their families, seldom find solace in
a policy that deprives them of both justice and any concrete, material reparations. Truth alone, they point out, cannot
feed a family.[9]

Although differing in size, scope and structure, occasionally leading to a stretching of the definition, there have been
30 truth commissions in 28 countries since 1974.[10] As Hayner observes, all truth commissions share four essential
characteristics; they focus on the past; they investigate a period of time rather than a specific event; they exist
temporarily, for a pre-defined period of time; and they have, at least in theory, some extended authority, such as
powers of subpoena, seizure and search.[11]

In essence, truth commissions share two essential goals; Firstly, to produce an authoritative, and officially recognised
version of history about the period under scrutiny, primarily based on the empirical data provided to the truth
commissions by the victims and perpetrators.[12] Secondly, truth commissions aim to establish long-term
reconciliation between the different groups involved in the conflict. To this end, truth commissions are mandated to
produce recommendations for the government regarding ways in which the government can begin to tend to
individual and societal wounds, and inoculate against future recurrences of state violence, for example through
institutional reform, reparations payments and community integration projects.

1.2 The Research Gap — Problems with Comparative and Historical Analyses

Although one would assume that a proliferation and increased acceptance of the use of truth commissions as
mechanisms for transitional justice would be matched by academic studies in this field, there still remains a relative
dearth of research on truth commissions from both a comparative and historical perspective. Writing in 2009,
Fletcher et al commented, ‘the past fifteen years have not seen a concomitant surge of empirical research that would
substantiate the direction that the international community has taken’.[13] Consequently, a number of assumptions,
such as the ability of truth commissions to deliver truth and/or reconciliation are made, but seldom challenged;[14]
‘common wisdom asserts that truth commissions promote individual healing and reconciliation, which leads to
national healing and reconciliation, which in turns provides a bedrock for democracy’, yet there is little in the way of
empirical research that shows this has been the case.[15] The problem in attempting this is that ‘anyone seeking to
evaluate mechanisms of transitional justice will soon discover few criteria against which to judge them’.[16]

There are several reasons why there is a dearth of research from both a historical and comparative perspective. With
regards to the latter, any comparison of truth commissions, and any conclusions that are drawn from this, must be
tempered with an understanding of the historical, political and social differences in the contexts in which these
commissions were created. The strength of the existing legal system and the extent to which it follows ‘Western’
models of justice, the nature and extent of the human rights abuses, the country’s level of development and economic
strength, and the cultural complexion of the country, are all significant variables.[17] In terms of historical
approaches, the phenomenon of the truth commission is relatively new; only in the last few years has it become
possible for scholars to attempt an assessment of truth commissions. Those that have attempted such historical
analyses of these commissions tend to do so in isolation from those either preceding or succeeding them.

Fletcher’s aforementioned analysis of truth commissions from a ‘historical perspective’ is not so much a study of the
post-commission state of these countries, but rather is a theoretical analysis of the structure of truth commissions in
light of the historical context that called for their creation. Furthermore, it is done within the wider context of
transitional justice in general, with these commissions being compared alongside peace processes in places such as
Northern Ireland, which hitherto has not had a truth commission. Du Pisani and Kim’s analysis of the SATRC from a
historical perspective ‘assesses the significance of the TRC for historians and the writing of history in South
Africa’,[18] thus focussing more on the paradigm shift in the creation of history itself; from history heretofore being the
preserve of official, state authorship, followed by academic reevaluation, towards what may now be called a
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democratisation of history, and the epistemological successes and limitations that follow. In any case, it studies the
SATRC in isolation from other commissions.

With regard to comparative approaches, there are still relatively few studies that compare the work of truth
commissions, even less so from a historical perspective. Graybill and Lanegran’s comprehensive list of comparative
works numbers a total of only eight, of which theirs is the most recent.[19] Their study does focus on the SATRC and
the SLTRC, yet does so contemporaneously. Fletcher suggests that a period of at least six to eight years from the
publication of the commissions’ report is needed before any retrospective analysis of these commissions can
commence.[20] Given that the Sierra Leone Truth and Reconciliation Commission’s final report was published the
same year as Graybill and Lanegran’s comparative study, there has thus been no attempt as yet to compare the
structure, mandate and processes of the Sierra Leonean Commission from a position of hindsight. In much the same
way, given that the SATRC did not officially end its work until 2002, and given that the CEH published its report in
1999, Chapman and Ball’s study was limited in its ability to analyse the successes and failures of various aspects of
these truth commissions from a historical perspective.

1.3 Remit of Inquiry

Establishing a common set of criteria by which to measure the efficacy of these commissions is at best a challenge,
and at worst impossible. How does one attempt to even define truth and reconciliation, let alone measure them?
Given the limited temporal jurisdiction and transitory nature of truth commissions, to what extent can the post-
commission strength of the economy, and other socioeconomic factors be used as yardsticks for measuring
reconciliation? At what point is the responsibility to deliver restoration and healing transferred from the truth
commission to the government that called for its creation? Given that there will certainly be future truth commissions,
‘while these questions may prove impossible to answer... transitional justice scholars and proponents must continue
to engage with these questions and avoid premature closure’.[21]

For reasons aforementioned, it is both impossible and worthless to conclude in a general sense that one truth
commission was more successful than another. In fact, given the infancy of this field of study, establishing what
questions need to be asked is somewhat more important than the need to come to conclusions. Therefore,
conclusions that are reached throughout this discussion relate to particular aspects of each of the truth commissions;
the strength and interpretation of their mandates, the ways in which data was assimilated and used to produce a
history of events, the judicial powers granted to each of the commissions (and the extent to which this helped or
hindered the process), and the degree to which recommendations were implemented by the respective governments.
In doing so, this author hopes that some conclusions, tentative as they must be, may be made regarding the extent to
which these aspects contributed to the commissions’ ability to achieve their titular mandate; the procurement of truth
and the fostering of reconciliation.

2. Historical Context of the Truth Commission
2.1 South Africa

Between 1948 and 1994, the National Party Government enforced a legal system known as apartheid. Legal
legislation segregated and stratified the country’s inhabitants according to their race; “white”, “black”, “coloured”,
and “Indian”. This legal system of segregation ensured that economically, socially, politically, and of course legally,
the “white” Boer population remained superior to the other ethnic groups. As a consequence huge wage differentials
existed between the Boer population and the other racial groups, and the living conditions of these inferior groups
was far below that of the white population. An attempt to categorise the nature of the conflict can be made by looking
at what both groups in the conflict hoped to achieve. The system of apartheid was created to ensure two things:
racial segregation and economic hegemony over the black African population. In this sense the conflict was both
identity-based and socioeconomic in nature, of which the latter essentially refers to a Marxist view of the black
population hoping to obtain economic equality and the white population seeking to maintain this inequality. That said,
these two things are obviously inter-connected and to some degree mutually inclusive.
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Although since 1994 this system of segregation has ceased to exist, and electoral reform meant the black population
gained political power literally overnight, the living conditions of black and ‘coloured’ people is still far below that of
the white population. To all intensive purposes racial segregation, although not legally enforced, still exists in South
Africa and tension between these ethnic groups is still a major issue. Despite calls for calm from both sides of the
political and racial divide, the reaction to the brutal murder of white supremacist and Afrikaner Weertstandsbeweging
leader Eugene Terreblanche has shown that racial reconciliation is far from being realized in the rainbow nation.[22]

2.2 Guatemala

Guatemala’s civil war must be viewed within the context of colonialisation. The Ladino population, which constituted
around 40 per cent of the population during the time of the conflict, are mixed descendents of the Spanish
Conquistadores and the country’s indigenous population. This ethnic group subjugated the indigenous Mayan
population to economic, political, social and legal discrimination. This discrimination was enforced by a military
regime and led to the deaths of many thousands of Mayan people, particularly in remote rural areas. Fletcher argues
that in many respects this conflict had an ideological substrate, yet issues of racial identity were very significant as
well. After diplomatic intervention by the UN, the Oslo Accords of 1994 called for the creation of a commission of
inquiry into human rights abuses in Guatemala.[23]

2.3 Sierra Leone

The legacy of colonialism was a significant factor in Sierra Leone’s civil war, which occurred between 1991 and
2002. In essence, the colonialists created a system that gave political and economic power to the country’s
landowner population, to the detriment of the country’s other thirteen ethnic groups.[24] The reasons for war were
essentially socioeconomic, with control of the country’s diamond mines being pivotal in this respect.[25] By 1991 the
rebel Revolutionary United Front, led by Foday Sankoh, and the Armed Forces Revolutionary Council, to whom they
were allied, began attacks on villages in the eastern provinces of Sierra Leone in opposition to President Momoh'’s Al
Peoples Congress Government.[26] The eleven-year civil war that ensued led to the displacement of around 50 per
cent of the country’s population of 4.5 million, with at least 50,000 killings and over 100,000 mutilations carried out by
the RUF and the AFRC. The use of child soldiers and sex slaves was also a prominent feature of the RUF and
AFRC’s actions.[27] With UN and international intervention, both diplomatically and militarily, a peace agreement
was signed between the Sierra Leone Peoples Party Government, headed by President Kabbah, a former UN
diplomat, the RUF and the AFRC in 1999.[28] Article XXVI of the Lome Agreement called for an independent truth
commission to be established to look into the events of the civil war, primarily by “provid[ing] a forum for both the
victims and perpetrators of human rights violations to tell their story.” In 2000, the Truth and Reconciliation
Commission Act was passed. A resurgence of violence from the RUF led to a two year delay to the start of the
Commissions’ proceedings, and the Government later asked for the Commission to be created and co-managed by
the UN.[29]

3. Concepts of Truth: Practical and Epistemological Issues

Since the establishment of truth is one of two main objectives of truth commissions, it is crucial to understand how
each of the commissions defined this concept. Only then is it possible to judge whether, and to what degree each of
the commissions was able to fulfill the mandates assigned to them. To this end, historians must engage in
epistemological and philosophical debates regarding the conceptualization of truth in each of the commissions’
reports. Hayner’s belief that the truth is largely known by all sides, and that the job of the commissions is largely to
acknowledge it,[30] belies the inherent complexities of such a challenge. As Chapman and Ball acknowledge,
‘Social, technological and methodological constraints, as well as epistemological limitations of what can be known, all
affect a commission’s ability to produce an authoritative account’.[31]

Although established after the much-lauded SATRC, the Guatemalan CEH did not make the same attempts to qualify
the different levels of truth that the SATRC saw as crucial to its work. Whilst the Commission did recognize that
‘social’ truth existed, and it did attempt to fuse legal, anthropological, scientific, economic and sociological
approaches to truth,[32] the CEH made no attempts to distinguish this ‘social’ truth from an overall, all-encompassing
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conceptualization of the truth in the production of its report; the concept is only ever referred to as ‘the truth’.[33]
Moreover, the word 'truth’ is conspicuous by its absence in the name of the Commission, and symbolic of the
painstaking peace negotiations between the UN, the Government and the URNG in creating the Commission in the
first place. As far as the Commission was concerned, the ‘truth’ would reveal itself naturally, through the collection
and processing of victim and perpetrator testimony.[34]

In its attempts to address the issues of how to define what is meant by ‘truth’, the SATRC differed from all of the truth
commissions that had preceded it, and produced a framework that was later to be copied by the SLTRC, although
not the CEH. The South African model understood the epistemological limitations of approaching truth from a purely
a priori perspective. In taking a post-modernist outlook on truth, the Commission did not simply refer to ‘the truth’ but
rather recognized the subjective and differential nature of this concept. The report stated ‘it was not enough simply to
determine what had happened. Truth as factual, objective information cannot be divorced from the way in which this
information is acquired; nor can such information be separated from the purposes it is required to serve’.[35] The
SATRC distinguished between four types of truth; “factual or forensic truth; personal or narrative truth; social or
‘dialogue’ truth and healing and restorative truth.’[36] Unlike the truth commissions that had preceded it, and unlike
the CEH, the SATRC saw the latter three truths as goals to be achieved.[37]

The SATRC was also aware that truth existed on two fundamental levels.[38] Firstly, there is micro-truth, which
refers to private, individual truth, and which is the product of people’s own personal experiences. Using computer
software, the SATRC hoped to amalgamate the sum of all these individual experiences, their location and magnitude,
in order to establish general trends and patterns of violence.[39] Yet, under the terms of the mandate, the SATRC
was also charged with establishing ‘the antecedents, circumstances, factors and context of such violations’.[40] An
understanding of these things would reveal a public, macro-level truth. It was this conception of truth that was to form
the basis of the final report. The SLTRC, borrowing almost verbatim from the SATRC, also categorized the truth into
these four parts.[41] Clearly, then, there was a definite attempt made by both of these commissions to deal with the
epistemology of truth.

However, neither the SATRC, despite being the most self-aware of these three commissions, nor the SLTRC, which
adopted similar conceptualizations of truth, have escaped criticism regarding their quest for a deeper level (or levels)
of truth. Some of the problems were hardly the fault of either commission, and some criticisms of the SATRC’s ability
to uncover these truths are perhaps fairer than others. One of Chapman and Ball’s criticisms of the SATRC was that
it was unable to reconcile micro and macro-truths.[42] However, this criticism seems somewhat redundant. Firstly,
Would it ever be possible to reconcile these truths? Isn’t the point in categorizing these truths to show that truth exists
at many different, and separate levels? To try and force them into one overall truth would seem to negate the efforts
made to consider the epistemological problems of such a task. Even if it were possible to amalgamate the two, there
is little way of knowing how this would affect the overall goal of achieving reconciliation.

Another problem beyond the control of each of the commissions was how accurate the testimonies of victims could
be, given the effects that trauma has on a person’s ability to remember. Thirdly, one may question the degree to
which the testimonies of 21,000 people, in the SATRC’s case, can be seen to be representative of a population of 40
million.[43] In Guatemala, of the many thousands of victims documented by the CEH, testimonies regarding the
abuses were forthcoming from only 15 per cent, with only 50 per cent of these testimonies coming from the victim
themselves. Therefore, victim testimony to the CEH was just 7 per cent.[44] What were the reasons for more people
not wanting to come forward, and what effect might this have had on the overall version of history that the SATRC
wrote? Yet this, like the last limitation, is a problem that all truth commissions face.

Some serious questions have been raised about the ways in which the SATRC in particular used the data it collected
in order to create the version of history as seen in the report. To begin with, one may question the legitimacy of using
such data to produce an ‘authoritative’ account. Over three years, some 21,000 testimonies were taken by the
SATRC, yet 50 per cent of these were from the families of witnesses, not from the victims themselves (sometimes for
obvious reasons). Therefore, this does beg the question; whose truth is it that is being revealed? Secondly, studies
have shown that there was an over-representation of testimonies from Afrikaners and Boers, thus further skewing the
results.[45] A similar situation occurred in the data assimilation of the CEH. Chapman and Ball also note that the CEH
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focused more on the plight of the Indian population in the highlands in the 1980’s than on abuses suffered by the
Ladino population in the 1960’s.[46] Of the original 21,000 testimonies taken by the SATRC, 1800 of these
testimonies were selected for public hearing. Many scholars have questioned what criteria were used by the SATRC
to decide which should be heard in public. Some scholars have suggested there is evidence that the SATRC picked
testimonies that seemed to be representative of the overall pattern of violence the SATRC was hoping to
demonstrate.[47]

It is this last criticism that is possibly the most crucial of those raised. Connected to the above criticism, Chapman
and Ball argue that ‘framing acknowledgement as a distinct kind of truth suggests that restorative truth (and the
resulting reconciliation) might somehow be different from (or even contradictory to) the forensic, legal truth
demanded by the CEH witnesses’. They therefore pose the question; ‘was the [SA]TRC a “truth and reconciliation
commission”, or a “truth orreconciliation commission? ... When the [SA]TRC faced decisions between pursuing truth
or reconciliation, they chose reconciliation.’[48] This can also be seen in the exaggerated blame assigned to ANC
members and the black population in the Commission’s final report. Head Commissioner Desmond Tutu’s desire to
attribute blame more evenly, so as to engender more support from the Afrikaner population is indicative of the
primacy given to reconciliation over the truth. The rationale behind the ‘third way’ in the first place was that
retributive justice for the victims of abuses would have to be sacrificed in order for the truth to be revealed. If the truth
commissions then sacrifice the truth in favour of reconciliation, without any guarantee that the latter will be achieved,
this does raise the question of whether the victims got anything from the process at all. This becomes particularly
pertinent when one considers that the perpetrators were, albeit conditionally, granted amnesty in return for this truth.

In essence, although the SATRC and SLTRC went to great lengths to conceptualise the levels of truth they hoped to
procure, the processes by which testimonies were assimilated somewhat nullified their understanding of
epistemology. If future truth commissions are to learn anything from this, it is that in reality even the most self-aware
of truth commissions will taint the truth that they have procured from the victims, whether unwittingly or not. Whether
there is any way around this problem remains to be seen, yet as long as post-conflict states choose to use this
mechanism for transitional justice, they run the risk of creating, albeit with good intentions, another type of victors’
history.

4. Mandates, Operations and Procedures

The juridical boundaries of each of the commissions’ investigations are dictated by their mandates, as stipulated in
the acts that called for their creation. The question here is whether the strength of the mandate has a significant
effect on the overall capacity of the commission to achieve its overall goals; truth and reconciliation.

On first glancing at the mandates of the three commissions, one would assume that the CEH remit of investigation
was much broader in terms of the scope and depth of the investigations it was required to carry out. As CEH High
Commissioner Christian Tomuschat recalls, given that the Oslo Accords stated that the 36 years of military
dictatorship from 1960-1996 be investigated, ‘to require that the CEH investigate “the” human rights violations -
textually meaning “all” human rights violations committed during the relevant years... amounted from the very outset
to the overburdening of the CEH’.[49] Guatemala did not have recourse in a strong, impartial judicial system, let
alone the powers of subpoena and search by which to obtain evidence from the military, so the task afforded to them
was highly unrealistic. The commissioners, looking at similar problems faced by analogous commissions in Chile and
El Salvador, therefore had to interpret the terms of reference of the CEH in a manner that would allow for a narrower
investigation into these abuses. Priority was thus given to extrajudicial killings, forced disappearances and sexual
violations. The Catholic Church, believing the structurally weak and overburdened CEH would collapse under its own
weight, established their own investigation; The Recovery of Historical Memory (REHMI) Project. The report, entitled
“Nunca Mas!” (No More!), published in 1998, reported on some 55,000 but, but due to fears for the safety of
witnesses, it decided against naming names.[50]

However, the saving grace of the CEH’s mandate came in the section of the Oslo Accord entitled “Funcionamiento: ...

Los trabajos, recomendaciones, e informes de la comision no individualizaran responsibilidas”,[51] without which
the Commission may very well have collapsed under its own weight. In being prohibited from investigating or naming
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individuals believed to have committed human rights violations, the CEH was forced to look instead at the institutions
and sections of society that were responsible for these violations. The final report of the CEH drew on the data
assimilation from 7200 testimonies[52] and documented the killings of 200,000 persons, the disappearance of a
further 50,000 and the displacement of one million of the country’s Mayan population.[53] In this sense, the
Commission did not strictly adhere to the terms of reference as stipulated by the Oslo Accords, but it did adhere to
the more salient mandate of the CEH; to attempt to provide a history of atrocities under the military regimes in order
to attempt an explanation of the phenomenon of genocide that had occurred. Although the identities of the
perpetrators of these crimes would never be revealed, it is virtually impossible that a Commission with a temporal
jurisdiction of just six months, beginning from the signing of the peace accords, (with a less-than-magnanimous
option granted to them of extending their work for a further six months), would have been able to identify the
perpetrators of even a fraction of the 200,000 killings.[54] Thus, attempts by the Guatemalan Government to ensure
impunity for those involved resulted in the ability of the CEH to uncover a much more complete picture of the patterns
of abuse, and the institutions that were therein complicit.

The commissioners’ interpretation of the SATRC mandate, as stipulated by the Promotion of National Unity and
Reconciliation Act No. 34, sought actively to achieve the type of truth that the CEH was forced to pursue. The
SATRC mandate, as stipulated by the Act was to:

[establish] as complete a picture as possible of the causes, nature and extent of the gross violations of human
rights which were committed during the period from | March 1960 to the cut-off date, including the antecedents,
circumstances, factors and context of such violations, as well as the perspectives of the victims and the motives
and perspectives of the persons responsible for the commission of the violations.[55]

Of importance here is the reference to the ‘antecendents, circumstances, factors and context of such violations’. This
in theory allowed the SATRC to produce a comprehensive history of events that, by looking at the involvement of big
businesses and corporations, the judicial institutions and the police force, would allow patterns of abuse to be
uncovered. This would in theory also allow for a better understanding of these institutions’ influence in the
maintenance of inequality and the subordination, both socially and economically, of the black population on a
geographical basis. Whilst a geographical understanding of human rights violations was produced, to a limited
degree, by a mapping of the locations of the 21,000 witness testimonies that were given to the commission, the
SATRC'’s references to these institutionalized abuses were somewhat downplayed. Perhaps, as before, this was due
to the primacy given to reconciliation and national healing, rather than an extensive exposé of institutional abuse.

The SLTRC mandate was almost identical in wording to that of the SATRC, further proof of the SATRC'’s influence
over the way future truth commissions have been formed. However, there were several differences in the operative
powers of the SLTRC that limited its ability to procure the macro-level truth it quested for. It did not have significant
powers of subpoena, nor amnesty. In place of these powers was the Special Court for Sierra Leone (of which more
later) that hindered the SLTRC’s ability to gain the trust of belligerent parties. In fact, the 2006 Report by the Sierra
Leone Working Group on Truth and Reconciliation concluded that the process was ‘deeply flawed’, giving special
attention to the failures resulting from the fractious relationship of the Commission and the Court.[56] Much has been
made of this relationship, as shall later be discussed, since the SCSL greatly impeded on the SLTRC’s ability to
perform its mandate, especially with regard to its ability to get RUF members to trust the Commission. If future truth
commissions are to establish their own special courts to work alongside a truth commission, more attention will have
to be paid to the effect the relationship between the two has on the commission’s ability to pursue its mandate.

5. Judicial Powers

5.1 Amnesty

The SATRC was the only one of the three commissions discussed here to have any powers to grant amnesty in any
real sense. As Jenkins observes, ‘although the South African TRC has inspired a new generation of truth

commissions in Africa and around the world, the amnesty process has never been repeated.’[57] The Act that called
for the creation of the SATRC also created three sub-committees; the Committee on Human Rights Violations, the
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Committee on Reparations and Rehabilitation, and the Committee on Amnesty. The latter was given the power to
grant conditional amnesty to applicants who achieved, amongst some others, two essential criteria; they had
committed the violation as part of a political action, as oppose to a regular murder, and that they give public
testimony before the SATRC. Over the three years of its existence, the SATRC received some 7000 applications,
with only 1167 of these being granted.[58] The idea behind this was to procure the truth, using amnesty as the
gambit. As the TRC process got underway, there was more and more resentment amongst foreign governments,
NGO’s and victims towards this policy. Throughout the trial, there were numerous cases in which it appeared the
witness withheld information, or embellished the truth, simply as a means to receive amnesty for their crime. The fact
that no other country has pursued such a policy of truth for amnesty perhaps attests to the optimism of those that
believed that the truth would do away with the need for retributive justice. The use of amnesty was not pivotal to the
overall findings, despite it being one of the hallmarks of the SATRC process, since the number of witness testimonies
far exceeded that of successful amnesty applicants.

With regards to the CEH, the signing of the National Reconciliation Law in 1996 essentially made sure that the CEH
had no involvement in the determination of the consequences of abuses with regards to penal law.[59] The Law itself
was an essential component of the CEH’s overall process, since it gave blanket amnesty to the perpetrators apart
from those who were believed to have committed acts of genocide, as in accordance with the International Convent
on Civil and Political Rights. Contemporaneously, there were unfounded worries that the Law could be interpreted to
include amnesty for acts of genocide. Human rights activists Helen Mack and Frank LaRue contesting the
constitutionality of this Law, stating the pre-eminence of international law in Guatemala’s constitution.[60] However,
without the Law the CEH would certainly have been overburdened if it had itself been forced to apply by analogy the
international laws regarding amnesty.[61]

5.2 Subpoena

Of the three commissions under scrutiny, only the CEH did not have powers of subpoena. The question here is
whether this actually made any difference to the ability of each of the commissions to establish the truth. Originally,
the SLTRC was given extensive powers to ‘issue summonses and subpoenas as it deems necessary in fulfilment of
its mandate. [62] However, in the three years following the signing of the Lome Agreement, continued acts of violence
from the RUF saw these powers all but repealed. Instead, and with the help of the UN, the SLTRC was established
alongside a Special Court for Sierra Leone (SCSL), which looked to prosecute those that were believed to have
committed the most heinous of crimes during this time. The creation of the SCSL posed significant problems for the
Commission. Not only had the Commission now lost most of its powers of subpoena, members of the belligerent
sides were now skeptical about giving testimony to the Commission, for fear that the information provided to the
Commission could be used against them as evidence in court. It was the SCSL’s power to subpoena, and not the
limited subpoena powers of the SLTRC, that was the cause of many conflicts between the two institutions.
Consequently, for the first period of the Commissions’ existence, it saw very few witnesses from the RUF come
forward.[63] Added to this problem was the attitude, perceived or otherwise, of UN-picked American Prosecutor
David Crane, who, as Tim Kelsall observed, ‘approached the task with nearly religious fervor as the representative of
Western law and beliefs’.[64] However, once they understood that the SLTRC would not divulge any information to
the SCSL, and David Crane had given assurances to similar effect, there was an influx of RUF members who came
to give testimony. In this sense, the fact that the SLTRC could not issue extensive subpoenas was mitigated by the
willingness of members of both sides to come forward once they had been given such assurances.

Yet it was not only the perpetrators who did not understand the relationship between the SLTRC and the SCSL. No
formal set of agreements had been made prior to the establishment of the SCSL as to how it might interact with the
SLTRC throughout the duration of their existences.[65] This became a particularly pertinent issue with regards to the
trials of child soldiers. Unlike the Rome Statute, which defines the age of an adult soldier as being over 18, the SCSL
held that anyone over the age of 15 should legally be considered liable for prosecution in an adult court. It was the
belief of the UN and the SLTRC alike that such issues were better dealt with by the Commission.[66] Although this
was finally agreed by each of the institutions, it did highlight the complexities and inherent paradoxes of establishing
a truth commission alongside a criminal court. If future commissions are to consider such a hybrid solution, they must
first clarify the exact nature, jurisdiction and legal primacy within the relationship of likewise institutions.
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The CEH, as mentioned, did not have powers of subpoena. Given that they were not allowed to name perpetrators, it
would have been bizarre if they did have such powers. Throughout the process the CEH was hindered by the brick-
wall response of the military establishment However, the main achievement of the CEH, despite its lack of official
acknowledgement, was in its ability to report on the involvement of these institutions. The CEH did, after all, conclude
that ‘the Guatemalan state, which includes the army, paramilitary groups and other security forces, was responsible
for 93% of the human rights violations that occurred during the internal armed conflict. The guerrilla was responsible
for 3% and other unidentified groups for 4%.’[67] In contrast, the REHMI Project, whose very existence was due to
the low expectations the Catholic Church had of the ability of the CEH to establish the truth, assigned a relatively low
79.2% of responsibility to the armed forces.[68] In any case, subpoenas could not have been used by the CEH
without recourse to the Guatemalan Judiciary Institution. Given that the judicial system had the propensity to favour
those associated with the military regime, the use of these courts for the requesting of subpoenas would have
compromised the impartiality of the Commission.[69]

In essence, although it would have helped if the CEH had such powers, the end result in this circumstance would
likely have been the same.

South Africa was the only one of these truth commissions to have the power of subpoena in any meaningful
sense. However, it made very little difference in terms of it findings, principally because the SATRC put more
emphasis on the victims than on the perpetrators. Subpoenas were not seen by the SATRC as the best way of
obtaining evidence, and when they were used, were shown to be incredibly ineffective. P.W. Botha was
subpoenaed by the Commission, but later had this repealed in court. Similar stories were true of the majority of cases
in which subpoenas were issued. As Fletcher notes, one of the bizarre things about truth commissions is that there
seems to be an inverse relationship between the strength of the judicial system and the extent to which it is used.[70]
In this case, the power to subpoena contributed very little to the overall outcome.

6. International versus Independent Commissions

Another question that bedevils scholars of transitional justice is whether the presence of international involvement,
particularly that of the UN, in the creation and co-management of these commissions can be shown to make any
difference to their overall efficiency and outcome. Although it would be foolish to make any general conclusions
regarding this question on the basis of the experiences of just three commissions, it seems there are few areas within
the commissions of Sierra Leone and Guatemala in which the UN truly showed its worth. In many respects, the
SATRC proved to be much more competent on its own.

In what ways, then, did the UN actually help in the establishment of the CEH and the SLTRC? Certainly, the UN did
play an important role in the signing of both the Oslo Accords and the Lome Agreement. With regards to the former, it
is unlikely that the URNG would have had such a strong voice at the negotiation table had it not been for the
imposition of the UN between the URNG and the Government of Guatemala. There can be little doubt that the
Guatemalan Government showed minimal enthusiasm regarding the establishment of the Commission, doing what
they could at the negotiating tables to minimize the strength of the CEH. Certainly, the URNG became increasingly
warm to the idea of UN presence. As Jonas writes, ‘by late 1993, “the URNG came to appreciate more clearly the

necessity of UN involvement in getting its full agenda discussed and reaching binding agreements™.[71]

In both cases, the UN assisted with the selection of the commissioners. The purpose of this was to give the
commissions a sense of impartiality; only if the perpetrators trusted that the commissions were not just instruments of
the State would they come forward to give testimony. Commissioners were chosen from the respective countries as
well as from the international community, and from varying fields of expertise as deemed relevant to the work of the
commissions. In this respect, Guatemala’s CEH was the first to have a foreigner head the Commission; Christian
Tomuschat, a German law professor and former UN Special Expert on Human Rights for Guatemala. In the case of
the SLTRC, although Sierra Leonean Dr. Rev. Joseph Humper headed the Commission, three of the remaining six
commissioners were chosen from overseas. As Hayner writes, ‘some Sierra Leonean observers worried initially that
the Sierra Leonean members may be too aligned, as a group, with the current governing party, but the
internationalization of the Commission has helped to offset this concern’.[72] In a similar way, the UN arguably had
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an important psychological effect on the victims and their families. The presence of foreign influence created some
degree of confidence in these people that the commission will be able to achieve its objectives. Moreover, UN
presence added pressure on the Government to cooperate with the commissions and implement the
recommendations put forth in the report.

However, whilst it is often presumed that UN presence is invaluable in such peace processes, UN involvement in the
negotiations of the Oslo Accords can hardly be called a resounding success, nor can their subsequent involvement in
the CEH. The conditions that were agreed on vis-a-vis the powers of the CEH were nothing like as strong as those of
the SATRC. The CEH was not allowed to name individuals who were involved in the systemic human rights abuses,
nor did it have powers of subpoena or amnesty. It had a budget of just $9 million, which, although larger than any of
the previous Latin American commissions, was still a paliry amount considering the huge remit of the
investigation.[73] Therefore, the UN’s presence at the negotiating table did little to ensure the establishment of a
strong truth commission.

The ability of the UN’s presence to draw international attention is perhaps also not as great as one would assume.
The brutal murder of Guatemalan anthropologist Myrna Mack, who had been working in the highlands, arguably
gained more publicity and forced Guatemala into the consciousness of the rest of the world; ‘the campaign that
developed around her death was more intense than anything previously in Guatemala’s record of assassinations’ and
‘made it impossible for the government to ignore the issue’.[74] Perhaps most significantly of all, eleven years since
the publication of the CEH’s report, the Guatemalan Government is yet to officially recognise it.[75] As a
consequence, ‘the CEH report has hardly been disseminated in Guatemala at all. Even though, between 1999 and
2000, the report’s conclusions were translated into seven of the 20 Mayan languages, the complete report was
published in Spanish only. It is currently extremely difficult to obtain’.[76]

Aside from the help in negotiating the Lome Agreement, the presence of the UN, and the actions it undertook, often
impeded with the work of the Commission. The SLTRC’s budget, a mere $6.27 million compared with the Special
Court’s budget of $58 million, clearly shows the preferential treatment given to the SCSL.[77] The temporal
jurisdiction, as with the CEH, was limited to just 18 months.

With respect to the above variables, the SATRC was almost the polar-opposite. As has been seen, it had powers of
amnesty, subpoena and search. Furthermore, all of its 17 commissioners were South African citizens and its budget
for the 1996/7 fiscal year alone was $69.419 million, with around $253 million in donations from international
sources, such as NGO’s and foreign governments.[78] Owing largely to the celebrity of Nelson Mandela, who, as
President of the Republic decreed the Commission, and Desmond Tutu, who carried significant moral weight, the
profile of the Commission across the world was much bigger than that of the other two commissions, with the daily
radio transmission of the SATRC hearings being picked up across the world. Such global interest in the Commission,
due in part to the phenomenal scale of it, meant that even without UN backing, there was considerable pressure on
the government to acknowledge its findings, disseminate the report both domestically and internationally, and act
upon the recommendations given to it by the Commissions’ report.

Of course, it would be absurd to argue that the UN was not needed in both the CEH and SLTRC. As stated, there is
little chance the peace accords that established the commissions of Guatemala and Sierra Leone would ever have
been signed if it weren’t for the assistance, diplomatically, militarily and monetarily, of the UN. Furthermore, the South
African case is somewhat of an anomaly, and should not be used as a yardstick to measure the successes of other
commissions, especially regarding its budget. It would, then, be absurd to make any wider conclusions regarding the
efficacy of UN involvement in future truth commissions, however, it does seem that the level to which the UN is held
in high regard is disproportionate to its ability to help in the formation of truth commissions, even if it is instrumental in
calling for their creation.

7. The Aftermath — Reparations and Recommendations

As Hayner observes, ‘the record of implementation of Truth Commission recommendations has been among the
weakest aspects of truth commissions to date’.[79] Of course, the responsibility to implement such measures lies
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with the incumbent Government, yet it would seem reasonable that, to some degree, one criterion for establishing the
success of each of the commissions is the extent to which the recommendations made by the commission to the
Government have been implemented. Although in each of the countries, steps have been made to give reparations to
the victims and their families and changes have been made to the respective constitutions and judicial institutions, on
the whole there has been little attempt from each government to implement these recommendations. It seems that,
despite rhetoric to the contrary, the respective truth commissions, although less so with the SATRC, were seen as
nothing more than political expedients allowing for a line to be drawn under the period under scrutiny.

The Oslo Accord stated that part of the Commission’s mandate was to “recommend, in particular, measures to
preserve the memory of the victims, to foster a culture of mutual respect and observance of human rights and to
strengthen the democratic process.” In such light, the CEH recommended that more should be done to strengthen
the democratic process. This has been achieved to a limited, yet noteworthy degree;

the establishment of the Public Prosecutor’s Office as an autonomous institution (1993); the removal of military
jurisdiction for common crimes committed by army members (1996); the creation of the National Civilian Police and
the Public Defender’s Office (1997); the creation of the Coordinating Body for the Modernisation of the Justice
Sector (1997); the creation of judicial and civil service professions within the judiciary (1999); the passage of the
Penitentiary System Law; the creation of the National Institute for Forensic Sciences (2006)[80]

In general, however, a study by Impunity Watch found that the Government ‘did not acknowledge the content of its
report or duly support the implementation of its recommendations’.[81] Furthermore, the Government has failed to
lustrate any of the officials found to be complicit in human rights abuses, nor has it yet established a civilian
commission to examine the conduct of the military elite or other armed personnel. There have also been no
reparations handed out to the victims.[82] With the Government unwilling to recognise the CEH report, it seems
unlikely that any major change will occur in the near future.

The SATRC made substantial recommendations to the Government. Most importantly it recommended that monetary
reparations, amongst other types, be given to the victims and their families through the establishment of the
Reparation and Rehabilitation Committee. The amount, it was suggested, should not exceed more than R 23,023
(approx. £2,302) per victim per year. Multiplied by the number eligible for such reparations, the total figure would be
R 864,400,000 over six years.[83] The Government opted for a figure quarter of this amount. With regards to
lustration, the SATRC deemed that this would not be appropriate in the context of South Africa, since implementation
of such a policy would likely be in contravention of International Law.[84] Many of the other recommendations made
by the SATRC were symbolic in gesture, such as the need to ‘reach out to fellow South Africans in the spirit of
tolerance and understanding’,[85] which is hard to measure, and therefore easier for the Government to avoid
implementing.

A 2008 report entitled ‘the state of Human Rights in Sierra Leone’ does not seem too enthusiastic about the chances
of many of the SLTRC’s recommendations being fulfilled. In the 99 pages of the report, the recommendations made
by the SATRC feature only twice, taking up only slightly more lines of the page. It asks only two things of the
Government; that the President publicly apologise for the conflict, especially to women, and that it expedite the
establishment of the Special Fund for War Victims.[86]

8. Conclusions

As stated in the beginning of this discussion, the phenomenon of the truth commission is still a very recent one.
Scholars of transitional justice are still grappling with the ways in which one might attempt to assess the efficacy of
different aspects of truth commissions to achieve their objectives. One of the problems at this stage is knowing which
questions need to be asked, let alone what the answers to those questions might be. Therefore, with regards to the
aspects of the commissions discussed, any conclusions made must be tempered with an understanding of the
contextual differences that exist between each of the commissions.

With regards to the epistemological limitations of creating a history of events, there can be no doubt that the South
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African Commission provided a framework, adopted almost verbatim by the SLTRC, for conceptualizing truth that
was far superior to that of the CEH. Whilst there were undoubtedly many weaknesses with the South African
approach, not least its tendency to handpick testimonies that seemed to corroborate the overall pattern that was
emerging, it seems unlikely that, within the general model of truth commissions, much more could be done to take
into account the complexities of this issue.

With regards to amnesty, ‘some would argue that a discussion on amnesty and prosecutions should never be
conducted in isolation from the question of reparations’ since they represent ‘the “haves” and the “have-nots” in
society’.[87] It seems imperative that if such powers are to be bestowed upon a commission, powers to allocate
reparations payments should also be given to the commission. If perpetrators are granted amnesty in return for the
truth, the victims should also receive something. Monetary reparation is the most requested form of reparation sought
by victims. In countries such as South Africa, in which socioeconomic subjugation caused huge differentials in living
standards, the need for access to such things as housing, electricity, water, and healthcare, or money by which these
necessities can be paid for, seems to be of much more importance to these people than the procurement of truth,
whoever’s truth it might be.[88]

In terms of the mandate, a couple of important observations can be made. The temporal jurisdictions of the SLTRC
and the CEH were, without doubt, too short; 18 months seems an adequate amount of time for the writing of such a
report, but too short a time to investigate such systemic human rights violations. Since the purpose of such
commissions is to help restore the dignity of the victims, once they are invited to come before a commission, the
commission must be able to hear the testimonies of these victims. To turn them away would endanger the work of the
commission, and its legitimacy as a mechanism for transitional justice. Had the CEH been granted powers of
subpoena and amnesty, and thus the ability to summon members of the military, this process would have required
even longer. Similarly, had its mandate not prohibited it from investigating individuals, the number of cases that
would have fallen within its remit would have suffocated the commission. However, one must not lose sight of the fact
that these commissions are to be used as transitional justice mechanisms, with the emphasis perhaps more on
‘transitional’ than ‘justice’.

Secondly, as shown by Guatemala, unpredictable results can occur when forming the mandates. Whilst it seems
probable that, given the chance to return to the negotiating table in Oslo, the Guatemalan Government would again
have refused to allow the naming of individuals, there is little doubt that they could have predicted the effect this had
on the ability of the CEH to establish such a consummate understanding of the role of key institutions in the country’s
civil war.

The debate regarding the causal assumptions about this model of transitional justice will likely continue for years to
come, especially in the field of anthropology. Indeed, Shaw argues that truth commissions can help by challenging
the official version of past events and allowing a platform for victims to be heard, yet their ability to achieve their titular
mandate is hugely overestimated. They quest for a particular truth that does not exist, and assume that whatever,
and whoever’s, truth they establish can be the basis for both individual and national catharthis.[89] Wilson and
Hamber conclude that “nations do not have collective psyches which can be healed, nor do whole nations suffer post-
traumatic stress disorder and to assert otherwise is to psychologize an abstract entity which exists primarily in the
minds of nation-building politicians”, therefore negating one of the core elements of truth commissions’
mandates.[90] For Kelsall, a highly symbolic and emotionally charged service held on the last day of the SLTRC, in
which perpetrators received blessings and forgiveness from both the Commissioners and the victims, did much more
than the hearings themselves to foster reconciliation.[91] So maybe it is the symbolic nature of such mechanisms that
does more that anything else to foster reconciliation.

Yet perhaps the issue that is likely to cause the greatest debate amongst historians in the future is the paradigm shift
in the way that histories of past events are created. Does the fundamental process by which all truth commissions
procure the truth inherently weaken the truth as it is eventually perceived, and thus the version of history that is
created? In the first instance, the victim of such crimes may provide a distorted view of the truth, either to serve their
own ends, for example in order to qualify for reparations payments, or because of the effects that the traumatic
experience had on their ability to recall in detail what actually happened to them. From this point, the testimony will
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evolve somewhat as it is interpreted by those, such as the commissioner and the transcriber, who listen to the
testimony. From here, the testimony will be incorporated into the commission’s report, where it will then be studied by
citizens and academics alike, each of whom will impose their own expectations about the event, as perceived as part
of an overall picture of events. Therefore, in going through such a lengthy process, does the version of truth, and thus
history, that is produced at the end of this process bare any resemblance to the truth that was originally experienced
by the victim?[92] This paradigm shift towards a democratisation of history is likely to fuel great debate in the coming
years by those that seek to understand the role that truth commissions play in the formation of history.
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